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share at its value at the end of the war, whether decreased or increased. 
Here at least he may to a limited extent share in profits. In addition he 
would as a practical matter have to pay any call assessed after the end of the 
war, because of the impossibility of showing it resulted from losses incurred 
during the war. So unless he is given full rights to profits made during the 
war, he would be subjected to all the risk of loss with a chance for only a small 
share of the profit. Consequently the writer maintains that, generally speaking, 
shareholders should remain shareholders in fact, entitled to profits earned as 
well as liable for losses incurred during hostilities. This argument, it is sub- 
mitted, strikes at one of the fundamental reasons for the dissolution of partner- 
ships. If it is not illegal to share in profits of trade in the enemy's country, 
then the only reason for the dissolution of partnerships is that the power of 
mutual control is gone. In many partnerships this power does not exist. It 
seems, however, that the writer's views are in accordance with the modern 
tendency to minimize the effect of war on commercial relations and, though he 
has taken a long step, it is quite possible that the courts will follow him. 



Life, Birth, and Live-birth. — Few attempts have been made by legal 
writers to deal with this subject, either as an original question, or in the light 
of the decided cases. The propositions of law involved seem to be, for the 
most part, in an unsettled state, and a cursory examination of the authorities 
affords the reader little enlightenment. Such a comprehensive treatment of these 
questions as appears in a recent article is, therefore, both timely and note- 
worthy. Life, Birth, and Live-birth, by Stanley B. Atkinson, 20 L. Quart. 
Rev. 134 (April, 1904). The writer displays a wide knowledge of these topics, 
not only in their legal, but also in their physiological aspects, his treatment of 
them being scholarly and exhaustive, and supplemented by a careful collection 
of the English authorities. The subject is dealt with in five of its important 
phases. I. A Child. In the criminal law the stage of development at which 
a foetus becomes a child is important. For example, it is only after this stage 
of pregnancy that execution will be stayed in the case of a sentenced murderess. 
Again, a definition of a child is necessary under statutes dealing with the con- 
cealment of the birth of children. The definition suggested is that a child is a 
human foetus which is born, alive or dead, at such stage of uterine development 
as experience shows is necessary for capacity to survive birth, namely, at least 
five calendar months after conception. II. Birth. It is well settled that the 
instant of nativity is when the last part of the body of the foetus is wholly ex- 
truded from the body of the mother. The after-birth, which is not legally con- 
sidered as an integral part of the child, need not be expelled nor the cord be 
severed. III. Live-birth. The child begins its existence as a legal person- 
ality when the foetus is born alive into the world. Up to this time it is not a 
subject of murder; consequently a fixed test of the consummation of live-birth 
is of great practical importance in the cases of infanticide that so often arise. 
The common judicial view is that the child must have a postnatal separate and 
independent existence. What physiological facts are sufficient to constitute 
this independent vitality is not determined by the cases. It would seem that at 
least a postnatal continuance of the circulation must occur, although in practice 
still-birth, which may be accompanied by continuance of the circulation, is 
generally regarded as dead-birth, and respiration is taken as the rough test of 
ive-birth. IV. The Proof. The presumption of the law is that a child is born 
dead. Live-birth must be established by valid evidence. Circumstantial evi- 
dence, as to the condition of the body for example, is usually sufficient where 
the child has lived long enough for respiration to become fully established. 
Where this is not the case, however, live-birth can ordinarily be efficiently 

E roved only by the direct evidence of one present at the parturition as to the 
irth and the subsequent exhibition of a sign of life. V. The Status of the 
Foetus en ventre sa mere. The foetus acquires a status in civil law much 
earlier than its legal personality is recognized in criminal law. For proprietary 
rights the foetus is considered as a potential child at every stage of gestation. 
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Survivorship. — The Iroquois Theatre fire has called forth a recent article 
on the question of survivorship in a common disaster. Problems of Survivor- 
ship, by Clarke Butler Whittier, 16 Green Bag 237 (April, 1904). After stating 
the law to be at last well settled in England and America that there are no 
presumptions of survivorship, but that the person having the burden of proof 
must, in the absence of evidence, fail, the writer lays down a general rule derived 
from the authorities, by which one can readily determine in what cases there is 
a burden of proving survivorship and upon whom it rests. His proposition 
is that " any claimant has the burden of proving survivorship so far as it is 
essential to his own chain of title, but he need not establish it for the purpose 
of disproving his opponent's chain of title, even though the latter, if established, 
would be superior to his own." For example, where devisee and testator perish 
in a common disaster the heirs of the latter succeed without proving survivor- 
ship of the testator. The rule stated is a simple one, and arises naturally from 
principles of common law pleading, but it has not hitherto been laid down in 
this connection with such accuracy, nor has it always been recognized by courts 
in dealing with the cases. The article further commends itself to the reader 
by its full collection of authority and the able manner in which the cases are 
discussed. 



Actual Decision in the Merger Case, The. Bruce Wyman. 16 Green Bag 
258. 

Advowsons and Charitable Trusts. Anon. 116 L. T. 495. 

"Affecting" of Contracts bv Statute, The. E. F. Discussing how far stat- 
utes which give rise to and apportion new liabilities between persons of different 
classes, affect contracts between those persons relating to the matter in question. 
1 16 L. T. 470. 

Amendment of Case Stated. Anon. Discussing ways in which amendments of 
cases stated for a higher court may be made. 68 Justice of P. 169. 

Assignment of Counsel, The. H. N. G. Arguing that counsel appointed to 
defend indigent prisoners can recover from the county the value of his services. 
8 Law Notes (N. Y.) 246. 

Bankers' Liens on Securities Pledged to them by Brokers. Charles M. 
Holt. Discussing Lord Sheffield v. London Joint Stock Bank, 13 App. Cas. 333. 
3 Can. L. Rev. 144. 

Character-Evidence in Civil Cases. William Trickett. Discussing Pennsylvania 
law. 8 Forum (Dickinson) 165. 

Character-Evidence in Criminal Cases. William Trickett. Discussing Penn- 
sylvania law. 8 Forum (Dickinson) 121. 

Civil Jury, The. A. Caperton Braxton. 38 Am. L. Rev. 220. 

Codification of the Doctrine of Rescission. Francis M. Burdick. 4 Columbia 
L. Rev. 264. 

Compensation to Yearly Tenants. Anon. Discussing cases where land occu- 
pied by yearly tenants is taken under Act of Parliament. 68 Justice of P. 170. 

Concerning the Need of Creating Advocates or Defenders for the Ac- 
cused. W. D. Sutherland. 3 Can. L. Rev. 215. 
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Everett P. Wheeler. 12 Am. Lawyer 148. 

Construction of Statute making it Criminal for Members of Congress 
to Sell their Influence. Anon. 58 Central L. J. 341. 

Criminal Liability of Publicans for the Acts of Servants. Anon. Con- 
sideration of the question as governed by English statutes. 68 Justice of P. 1 59. 

*' Days of Grace." Anon. Discussing the subject in connection with fire insurance 
and bills of exchange. 116 L. T. 542. 

Doctrine of Continuous Voyages, The. Charles B. Elliott. 13 Yale L J. 289. 

Early American Marriage Laws. R. Vashon Rogers. 3 Can. L. Rev. 133. 

Effect of Slavery upon the Constitutions and Laws of the United 
States and of the State of Alabama, The. Edward De Graffenreid. 
12 Am. Lawyer 151. 

Extraterritorial Powers of Receivers: Rights of Action in Foreign Courts. 
Walter J. Lotz. 58 Central L. J. 284. 

Foreign Investments in Time of War. Robert Agar Chadwick. 20 L. Quart. 
Rev. 167. See supra. 
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French Jury System, The. Simeon E. Baldwin. 2 Mich. L. Rev. 597. 

Hindu and Mahomedan Religious Endowments — Wakfs. Anon. 14 Madras 
L. J. 1. 

Intent to Deceive or Defraud. Herbert Stephen. Discussing the meaning of 
the words " with intent to deceive or defraud," as they occur in the English Lar- 
ceny Act. 20 L. Quart. Rev. 186. 

Inter-Insurance. Its Legal Aspects and Business Possibilities. Robert J. Brennan. 
58 Central L. J. 323. 

Is Congress a Conservator of the Public Morals? William A. Sutherland. 
Commenting adversely upon a recent decision of the United States Supreme Court 
that lottery tickets are articles of commerce. 38 Am. L. Rev. 194. 

Japanese Law and Jurisprudence. A. H. Marsh. 38 Am. L. Rev. 209. 

Joint Stock Corporations Law. Joseph Bawden. Suggesting a national incor- 
poration law. 3 Can. L. Rev. 147. 

Judicial History of Individual Liberty, The. Part IV. Van Vechten Feeder. 
16 Green Bag 247. 

Justice of the Peace, The. Anon. A plea for the retention of the office in the 
judicial system. 1 North Carolina J. of L. 157. 

Justices Equally Divided in Opinion. Anon. Discussing the courses open to 
justices in such a case. 68 Justice of P. 182. 

Keeping Oils Forbidden by Policies of Insurance. W. W. Thornton. 58 
Central L. J. 343. 
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Use of the Bible. Charles W. Tillett. 1 North Carolina J. of L. 166. 

Liability of Municipality for Failure of its Officers to Enforce Ordi- 
nances. John G. Farmer. 40 Can. L. J. 253. 

Life, Birth, and Live-birth. Stanley B. Atkinson. 20 L. Quart. Rev. 134. See 
supra. 

Logical Conveyancing. T. F. Martin. A tribute to "Davidson's Precedents." 
20 L. Quart. Rev. 195. 

Modern Law of Charities as Derived from the Statute of Charitable 
Uses, The. Rupert Sargent Holland. 52 Am. L. Reg. 201. 

National Supervision of Insurance and Paul v. Virginia. John W. Walsh. 
Discussing the power of Congress to regulate insurance as commerce or otherwise. 
38 Am. L. Rev. 181. 

Natural-Born Citizen of the United States. Eligibility for the Office of Presi- 
dent. Alexander Porter Morse. 66 Albany L. J. 99. 

Negligence of Railway Companies in Canada. Railway Act of 1903. C. ff. 
Masters. 40 Can. L. J. 215. 

New Trial and Venire Facias de Novo : A Distinction. Murray Allen, l 
North Carolina J. of L. 171. 

Observations on the Art of Advocacy. David Dundas. 3 Can. L. Rev. 171. 

Peonage Cases, The. William Wirt Howe. 4 Columbia L Rev. 279. 

Physician as an Expert, The. I. H. B. Hutchins. 2 Mich. L. Rev. 601. 

Physician on the Witness Stand, The. F. M. Hagan. 49 Ohio L. Bulletin 195. 

Principle and Limitations of Labour Rights. Frank E. Hodgins. 24 Can. 
L. T. 91. 

Problems of Survivorship. Clarke Butler Whittier. 16 Green Bag 237. See 
supra. 

Procedure in the County Courts, The. I. Anon. 38 Ir. L. T. in. 

Proposed National Incorporation Law, A. Horace L. Wilgus. 2 Mich. L. 
Rev. 501. 

Proposed Reforms in Marriage and Divorce Laws. Amasa M. Eaton. 4 Co- 
lumbia L. Rev. 243. 

Recent Foreign Copyright Law. Anon. 116 L. T. 516. 

Recordation and Acknowledgments. John Garland Pollard. Discussing con- 
struction put by Virginia courts upon a state statute. 9 Va. L. Reg. 935. 

Relation of Judges to Grand Juries, The. J. B. Mackenzie. 40 Can. L J. 255. 

Russian Civil Law. William W. Smithers. 52 Am. L. Reg. 137, 213. 

Sales of Leaseholds by Personal Representatives. Anon. Discussing the 
length of time within which the right of sale may be exercised. 38 Ir. L. T. 135. 

Singing v. Mimicry. Anon. Criticising Bloom v. Nixon, 125 Fed. Rep. 977. 8 Law 
Notes (N. Y.) 249. 

Statutory Estates in Place of an Estate Tail. Albert Martin Kales. 13 
Yale L. J. 267. 

Substituted Freight. H. Birch Sharpe. Discussing the right of the underwriter, 
in case of the destruction of the original cargo, to freight earned on a substituted 
cargo. 20 L. Quart. Rev. 160. 
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Teaching of Sir Henry Maine, The. Paul Vinogradoff. 20 L. Quart. Rev 119. 

Ultra Vires and Estoppel. Anon. 44 Leg. Adv. 53. 

Validity of Agreement Founded on a New Consideration but Given in 

Payment on Illegal Contract. Anon. 58 Central L. J. 321. 
Whether a Consideration is Necessary to a Waiver. Colin P. Campbell. 

58 Central L. J. 264. 
Whether an Attempt to Bribe an Officer who is without Authority to 

Act is a Criminal Offense. Anon. Commenting upon one of the recent St. 

Louis bribery cases reported in 77 S. W. Rep. 560. 58 Central L. J. 281. 



II. BOOK REVIEWS. 

The Police Power. Public Policy and Constitutional Rights. By Ernst 
Freund, Professor of Law in the University of Chicago. Chicago: Calla- 
ghan & Company. 1904. pp. xcii, 819. 8vo. 

In 1827, in the opinion in the case of Brown v. Maryland^ Chief Justice 
Marshall introduced into our law the term " police power." A study of that 
case and the circumstances surrounding it leads to the conclusion that Mar- 
shall used the phrase merely as' a synonym for the well-known " police laws," 
"regulations of police," etc. At any rate the term did not reappear in a judi- 
cial opinion until ten years later, after Marshall's death, in the case of New 
York v. Miln. By that time the abolition controversy had made the term 
familiar over the entire country. It had been seized on by the daily papers and 
political speakers, to express the " residuary sovereignty " of Madison. It is 
not surprising that this popular and wide-spread use had a marked effect upon 
the courts. In the License Cases we find Chief Justice Taney declaring that 
the police power of a state is " nothing more or less than the powers of govern- 
ment inherent in every sovereignty to the extent of its dominions." From this 
time on the police power has been given every phase of meaning, from the 
extended one of Taney to that of Mr. Hastings, who states that the " police 
power is a fiction." 

The confusion in the use of the term has never been cleared up by the text- 
writers. The nearest approach is made in the present work by Professor Freund. 
The author explains his conception of the police power as follows : " The State 
places its corporate and proprietary resources at the disposal of the public by 
the establishment of improvements and services of various kinds ; and it exer- 
cises its compulsory powers for the prevention and anticipation of wrong by 
narrowing common law rights through conventional restraints and positive 
regulations which are not confined to the prohibition of wrongful acts. It is 
this latter kind of state control which constitutes the essence of the police 
power." For the sake of clearness Professor Freund excludes from the police 
power all forms of State activity which do not operate by restraint and compul- 
sion. But general statements are of little assistance in the discussion of this 
troublesome branch of our law. It is only by a detailed examination of statutes 
and decisions that this power can ba at all understood. This examination is 
very carefully made by the present author. For this purpose he makes a three- 
fold division of the spheres of state activity: first, a conceded sphere, affecting 
safety, health, and morals; second, a debatable sphere, that of proper produc- 
tion and distribution of wealth, public convenience and advantage; third, an 
exempt sphere, that of moral, intellectual, and political movements. Professor 
Freund regards the first sphere as constituting the police power in its primary 
sense. Here is found an ever increasing amount of restrictive legislation, 
governed by principles which have become well established and which consti- 
tute a distinct branch of Constitutional Law. In the second sphere the police 
power is revealed, not as a fixed quantity, but as the expression of social, 
economic, and political conditions. Here it would be impossible to formulate 
general rules, and the examination of the author consists in showing what has 
been done, what has been attempted and has failed, and what is now being 



